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Eon Fzxdcussod, for ALEXANDER MACKENzZ1E, defender, 
I IF anſwered, That from the beginning of this cauſe, to the 
_ preſent late ſtage of it, the purſuers had uniformly endea- 
voured to evade the fair diſcuſſion of the queſtion: at iflue ;:. 
» their ſeveral papers had heaped miſrepreſentation upon mit- 
repreſentation, till, by. the maſs of writing which loaded the table 
of the Court, the true Rate, both of the fact and argument, ſeemed: 
to be almoſt buried, and a new caſe, the offspring of the pur- 
ſuers own, imagination, was oy forth. as that upon _ the 


, 
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Court were to decide. The anſwers to the defender's reclaiming 
petition, contained, as uſual, ſeveral groſs miſtatements, which 
had been detected in the defender's anſwers to the petitory part 
of that paper ; and it might have been expected, that the purſuers 
would have availed themſelves of the opportunity afforded them 
by the minute, which is now to be anſwered, to have attempted 
a juſtification of theſe miſrepreſentations, or, finding that impoſ- 
ſible, to have apologiſed for them to the Court and the defender. 
But ſo far from doing ſo, the purſuers have taken upon them to 
ſay, that your Lordſhips were unanimous in thinking that the de- 
fender's conduct had been at leaſt improper and it is infinuated, 
that you were almo/t unanimous in thinking that the impropriety 
amounted to the ſtrict charge of poſitive fraud. The defender 
will not imitate this example, or preſume to repeat what he con- 
ceives to have been the opinion of particular Judges. But whe- 
ther the above averments were meant to hurt him in the eſtifna- 
tion of the public, or to produce their effect in another Court, 
the defender is entitled to ſay that they are equally reprehen- 
ſible, having no other foundation than in the imagination of the 
JJ... . „ 
The purſuers ſet forth, that the counſel for the defender, in 
anſwering the petitory part of their anſwers, made his paper in 
fact a reply, and wandered from his duty, when he obviated the 
argument maintained by the purſuers, that if they were founded 
in a claim of damages againſt the defender, it followed of neceſ- 
ſity that the ſale ought to be reduced. They ſay, that this argu- 
ment had as little to do with the petitory part of their anſwers, 
* as any queſtion upon a doubtful point of feudal law, or the vali- 
* dity of a freehold-qualification.*” The defender ſubmits, that 
this accuſation is completely groundleſs, and that his counſel ad- 
hered ſtrictly to his duty in all reſpects when he prepared the an- 
| ſwers, and had no view of obtaining an advantage to which he was 
not entitled, though the conduct of the purſuers would have juſtified 
his entertaining a wiſh of having the laſt word, as a check on their 
miſrepreſentation. The petitory part of the purſuers anſwers inclu- 
_ ded a prayer, to find the alleged impropriety of the defender's con- 
duct ſufficient per ſe to reduce the ſale. The defender was there- 
fore neceſſarily led to ſhow in his anſwers, that his conduct had 
been in no reſpect improper, and he was equally well entitled to 
prove, by fair argument, that the charge of improper conduct on 
bis part, was not only utterly falſe, but alſo completely irrelevant 
to infer a reduction of the ſale. It therefore fell naturally to the 
defender 
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defender to ſhow the abſurdity of the argument alluded to, which 
he will till take the liberty to ſay, was ſupported, not by fair 
argument, but by * ſcholaſtic ſubtleties, founded on evident miſre- 
* preſentations.” 

This argument is now again taken up, and the purſuers en- 
deavour to overturn the grounds on which the defender ſhewed 
it to be abſurd. It is ſaid, that the defender argued his caſe by 
dividing and ſubdividing the whole charge into ſeparate points 
and articles; by endeavouring to ſhow, that each, ſtanding by 
itſelf, was inſufficient, and that the concluſion inferred could 
not therefore follow, though, taking the whole facts and cir- 
cumſtances together, and looking to the general complexion 
of the caſe, there may not be a doubt as to the conviction.” 

This notion the defender cannot help regarding as new and ex- 

traordinary. It may have been held out by the counſel who 
draws the minute, in the other Court to which he alludes, (and 
to which the purſuers ſeem to be very fond of pointing their al- 
luſions); but the defender muſt be forgiven for thinking, that 
there never was doctrine worle founded. The queſtion is, Whe- 
ther the mind can decide more clearly, juſtly and impartially; 
when it weighs ſeparately and diſcriminately the various rea- 
ſons and conſiderations held forth, or when it compreſſes the 
whole into one maſs. The latter plan would indeed give the 
general complexion of the cauſe, that is to ſay, a general, con- 
fuſed and complicated idea of it, while the former can alone 
ive a clear and diſtin view, on which the judgment can reſt 
ecure. It has accordingly been an inceſlant ſtruggle between 
the parties in this cauſe, whether the purſuers ſhould ſucceed in 
their endeavours to involve, or the defender in his attempts to 
unravel it. The preſent minute appears to be an inſtance, and 
the paſſage now quoted is an avowal of the plan of the purſuers. 
But the defender hopes ultimately to ſucceed in defeating their 
ond. 5 98 
; The defender does moſt certainly inſiſt on the three points 
mentioned by the purſuers, and means humbly to contend, that min. 
they completely deftroy the ſophiſtical argument which they were 
intended to obviate. ; 1 
The fir/t is, That there was no fraud in the defender's conduct. 
The purſuers ſay, that it was a miſtake in the defender's counſel 
to ſuppoſe that this matter was at reſt, as they mean to inſiſt for 
a ſpecial judgment upon that point. The purſuers have, at ſome 
periods of the cauſe, been forced reluctantly to admit, _ this 
| | ſevere 


* 


7 


| #1 


fevere charge was not well founded. Particularly, in their re- 
claiming petition againſt the firſt interlocutor of your Lordſhips, 
they ſay, © The petitioners beg leave to aſſure your Lordſhips, 

* that as they never were actuated by any hoſtile motive to Mr 
* Mackenzie, ſo they never endeavoured to criminate that gen- 


* tleman more than was conſidered to be neceſſary in order to 
recover their right. Now they are ftill leſs than ever diſpoſed 

to attack his character, becauſe they are humbly confident of 
: being able to ſatisfy your Lordſhips, without impeaching it, that 


the fale in queſtion ought to be reduced.” The defender ſup- 
poſes, from the attack being now renewed, that his reclaiming 


petition has taught them to be leſs confident than they were upon 
the queſtion, independent of fraud. But be that as it may, he 


moſt cheerfully concurs with them in defiring a ſpecial judgment 


of the Court on this point, and awaits that 536 with firm, 
though humble confidence. Oy 
aal, The defender contended, that there was not in his conduct 
any thing improper, nor any thing like what the purſuers call con- 
ſtructive fraud. The purſuers, however, now again attempt to 

_ perſuade your Lorgſhips that there was. But neither here, nor 
even in their long anſwers, is there ſtated any particular facts, 
or chain of circumftances, ſufficient to infer, far leſs prove, fraud 
or impropriety of any kind. They confine themſelves entirely to 
an artificial argument, which proceeds upon this, that if there was 
any thing omitted to which the defender ſhould have attended, it 
is im 
fraudulent, ſince the defender was at the time acting as purchaſer, 


poſſible, that the omiſſion could be other than wilful, that is, 


and? fimplicity and cunning cannot be predicated of the ſame 
rfon, as exiſting in the ſame inſtant of time, and in the ſame 


* ividunl tranſaction.” 
The defender oppoſed to this deep reaſoning, that as ſeller, {for 


be waved in this queſtion all diſpute, whether he was in the 


eye of law, ſeller or not,) he conducted himſelf with all the dili- 
gence of which he was capable, and omitted nothing to which it 
was his duty to attend; that as buyer, on the other hand, he did 


nothing but roſe up and offered at the ſale. 


What anſwer have the purſuers made to this? They ſay, that a 
Feller, he omitted to ſtop the alleged precipitancy of the macer. The 
818 et ſeg. defender refers to his anſwer for a complete refutation of this charge. 
The defender might here reſt the matter, ſo confident is he that 
your Lordſhips will be fatisfied, that his not taking the ſtep alluded 
ta, was no omiſſion of any dury whatever. But as the purſuers 
not: 
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ded to, appears from his 6 
had, as he conceived, been declared purchaſer of a lot, an objec- 
tion was made by ſome perſon to his reſpouſibility, and that 
further offers being made, he was outbid. The utmoſt, there- 
fore, that follows from what is here ſaid by the 
that if circumſtances ſimilar ro thoſe ſuppo 
have happened in his own caſe, had exiſted in the defender s, 
that is to ſay, if after the lots of Seaton had been knocked off to 
the defender, an objection had. in 
_ purchaſe, and if it had been demanded, that they ſhould be again 
_ expoſed to ſale, in ſuch a ſituation the defender would have had a 
right, as buyer, to infiſt on the validity | 
words, the purſuers ſay, that a caſe might have exiſled, or may be 
ronceived, in which the duty and the intereſt of the common agent 
might interfere, and in which, on the ſu 


motives to preponderate. 

that the circumſtances aſſumed did not exi in his caſe ; that no ob- 
purchaſe on the night of the ſale, nor was 
any hint communicated, much leſs a demand made for a re-expo- 
fare of the lots which he had bought. He therefore ſubmits, that 

the purſuers have been unable to ſhew, either that there was any 


jection was made to his 


Io 


not only inſiſt, that there was an omiſſion, but alſo that, by the 
defender's attention to his intereſt as purchaſer, it muſt be conſtrued . 


to have been wilful, the next queſtion in judging this ſuppo- 
ſed conſtructive fraud is, What was the conſummate prudence as 
buyer, which is ſuppoſed to prove the alleged omiſſion to have been 
wilful? The defender in vain ſearches for it in the minute. No 
act of prudence as buyer is condeſcended on; but in place of ſuch 
it is ſaid, © His duty as buyer lay the oppoſite way ; he had a right, 


* as Tweedie did half an hour after, to diſpute his own power, 


* as agent, of doing ſo; and to infiſt, that in law and juſtice, 


* the purchaſe was his, whatever conſequences might ariſe to 


© the credirors or common debtor.” The circumſtance allu- 
depoſition to be, that after Tweedie 


open Court, been made to- his 


of his purchaſe. In other 


ppoſition of his failing in 
his duty, the failure might be aſcribed to his allowing - intereſted 
It is enough for the defender to ſay, 


omithon of duty as ſeller, or that there was any diligentia, any pru- 
dence as buyer, upon which to found their conſtruction of fraud; 


and that, except offering at the ſale, he did nothing elſe, he did 
not utter another ſyllable, and took no ſtep, either direct or in- 
direct, to render his offer effectual, and to prevent the interfe- 


© rence of competitors. 
This idea of conſt 
circumſtance of pretended omiſſion, and the fingle one on which the 


purſuers 1s, | 
ſed by Tweedie to 


ructive fraud is altogether deſtroyed by the very | 
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purſuers endeavour to rear it, (and in this view the defender WY 
it as a fortunate event, that it occurred, and he truſts that it will ap- 
pear to your Lordſhips in the ſame point of view) ; for ſurely there 
can be no better teſt of his purity, than the propoſition made to him 
by Mr Taylor to ſtop the macer. Had he been inclined to hurry 
over the fale, fo as to prevent competition, he would have anſwered 
by remarking, (what was clearly the opinion of the moſt reſpectable 
men of buſineſs preſent), that there was no unuſual hurry. But, on 
the contrary, though fully impreſſed with that idea, he acquieſced at 
once in Mr Taylor's deſire, and wiſhing to avoid all appearance of 
oſtentation, left the matter to his management. 
z3dly, The defender maintained, (in order to point out the fal- 
lacy of the reverſe argument on the part of the purſuers,) that 
the ſame principles which might have led to the concluſion of 
damages, upon account of omiſſion, excluſive of the ſuppoſition 
of fraud direct or conſtructive on the part of the defender, (had the 
purſuers been able to eſtabliſn ſuch omiſſion), could not alſo lead to 
the concluſion, that the ſale ought to be reduced. The defender 
contended, and ſtill contends, that the doctrine of the purſuers 
upon this point has no foundation whatever; and that, were it 
admitted as law, it would overthrow the juſt and obvious diſtinc- 
tion between grounds of challenge on the head of fraud, of culpa 
levis, and of culpa leviſſima, which have hitherto been held to be. 
in their conſequences widely remote from oue another. The de- 
fender need not now repeat thoſe arguments which are very ably 
| Rated in his anſwers, and which he is convinced muſt have ſatiſ- 
| fied your Lordfhips, that this plea of the purſuers is ſubverſive of 
all principles of juſtice, and has no ſupport from the law of this 
country. He ſhall only obſerve, that the purſuers in their minute 
_ endeavour again to confuſe the argument, by referring to caſes 
wherefraud is one ingredient, though from the ſhape ot the queſtion, 
all ideas of fraud muſt be entirely excluded, as parties are agreed 
on the relevancy. of that plea. Of this deſcription are the caſes 
(quoted from Lord Kames's Principles of Equity,) of goods 
ſtolen, or a diſpoſition procured by force or fear. The cafe of 
ftellionate involves not only a direct fraud, but the participation 
of a crime puniſhable by ſtatute. The caſe of Campbell againſt 
More, is alſo one which was determined by the Court upon the 
ground of fraud; and although Lord Kames obſerves, that the 
wrong in that caſe was not, properly ſpeaking, fraud, yet he gives 
it the name of a tranſereſſion of fair dealing, which, if it be not 
nearly the lame thing with fraud, is at leaſt a fort of _— 
whic 
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which can bear no analogy to the hypotheſis under confideration, 
namely, that of an omiſſion of duty, ariſing from no fraud direct 
or conſtructive. To ſhew that there can be no connection, ſuch 
as the purſuers endeavour to eſtabliſh, it is ſufficient to ſay, that 
the caſe of Campbell is introduced by Lord Kames, as an exam- N. B. It will be 
ple of indirect means uſed by perſons who are ſwayed by intereft more rags fo 2 
than by conſcience, to evade performance of their engagements. This quote from le 
is preciſely the conſtructive fraud which the purſuers have, with », and th- de- 
| how little ſucceſs it is left to your Lordſhips to judge, endea- r _ A 
voured to make ont in the conduct of the defender. - Lord Kamery | 
The author above alluded to, in his-preliminary diſcourſe, points Principles of- 
out the two ends of reparation, viz. the repreſſing wrongs that are Eqiy. 
not criminal, and the making up what loſs is ſuſtained by wrongs _ 
of whatever kind; and he ſays, In every caſe where the mif- 
chief done can be eſtimated by a pecuniary compenſation, the 
two ends of reparation coincide. The ſum is taken from the 
one, as a fort of puniſhment, for his fault, and is beſtowed on 
the other, to relieve him from the loſs he has ſuſtained.” It can- 
not be diſputed, that were it poſſible for the purſuers to prove 
what has been uniformly. denied, that the defender had omitted 
any part of his duty at the ſale in queſtion, the loſs thereby ſuſ- 
tained, could be eſtimated in money, and that every end of repa- 
ration would be anſwered by awarding. damages. But the defend- 
er will go farther; for he infiſts, that a reduction of his purchaſe 
would go very far beyond the ends of reparation ; it would not be 
reſtoring the party ſuppoſed to be injured to their former fitua- 
tion, it would be placing them in a much better ſituation, inaſ- 
much as, by circumſtances often mentioned and well under- 
ſtood, the value of land- eſtates has been prodigiouſly increaſed ſince 
the purchaſe was made, and ſince the time when the property be- 
hoved at any rate to have been ſold; and it would be inflicting a ſe- 
vere puniſhment upon the defender, in as far as the value of money 
has, by the ſame circumſtances, been in the ſame proportion di- 
miniſhed. Yet it is clear, (and fo Lord Kames lays it down, ) chat 
puniſhment cannot be inflicted for a wrong that is culpable only, 
and not criminal. This affords a complete anſwer. to the argu- 
ment drawn from the opinions of Lord Stair and Mr Erſkine. 
The purſuers conclude upon this ſubject, by maintaining it as 
a ſound legal propoſition, that if any impropriety of conduct, or 
any legal wrong, or any tranſgreſſion of fair dealing, ſufficient 
f to infer a claim of damages againſt the defender, was in 
1 this cafe admitted, though ſhort of either poſitive or conſtruc- 
| tive fraud, the neceſſary and inevitable reſult was, that the 
purſuers 


© #1 

 purfuers were entitled to a judgment of their Lordſhips, 
reducing and ſetting afide the fale in totum.” The defend- 
er, far from admitting, has uniformly denied, that there was 
in his conduct any impropriety, or any legal wrong, or 
any tranſ{greſſion of fair dealing, or that there can lie againſt 
him a claim at the inſtance of the purſuers for one ſhilling, 
upon any ground whatever. He has condeſcended to argue with 
the purſuers upon their own hypotheſis; but while he contends, 
as he has done, that that hypotheſis is totally irrelevant in law 
to infer a reduction of his purchaſe, he, at the ſame time, requeſts 
it may be remembered, that he till, as he has done upon all for- 
mer occaſions. poſitively inſiſts, that it is as inconſiſtent with the 

ſtate of the fact as with ſound principles of law. 
The minute for the purſuers concludes with a ſtatement of cer- 
tain caſes which have occurred in England, and of which the 
principles are repreſented as ſimilar to theſe which ought to regu- 
late the decifion of this queſtion, Theſe cafes are ſaid by the 
purſuers to be ſtated in terms of the deſire of the Court. Whether 


uch deſire was intimated by the Court, your Lordſhips are beſt 


able to judge; the defender can only ſay, that the utmoſt atten- 
tion which he could pay to the proceedings in Court, when the 
purſuers were allowed to give in their minute, ſtating Engliſh 
caſes in conſequence of their own application at the bar, did not 
inform him that you entertained any defire or wiſh upon the ſub- 
ject. oe 880 

I The defender muſt take the liberty of ſaying, that in every ftep 
of the preſent proceſs, the purſuers have given, and in the mi- 


nute now to be anſwered take for granted, a ſpecious, but falſe and 


miſtaken view of the cauſe before your Lordſhips; and though 
this phantom, created by the purſuers themſelves, may have ſome 
reſemblance to the caſes which are quoted, which the defender does 
not mean to take the trouble of conſidering, yet they eſſentially 
differ from the real cauſe upon which your Lordſhips are to de- 
cide in material circumſtances To ſhew that the defend- 
er is not going one ſtep beyond what he is juſtified in ſay ing, 
it is neceſſary for him to recal to the remembrance of your Lord- 
ſhips the leading circumſtances of his cafe, which, owing to the 
plan followed by the purſuers, are in danger of being loſt and for- 
gotten, or at leaſt obſcured and laid out of view. This he ſhall 
do as conciſely as pollible; after which a very few words will 
ſuffice to prove the wide diſtance between the principles on which 
os the 
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the Ne quoted were determined, and thoſe which ought to de- 
cide the preſent queſtion. 

The lands purchaſed by the defender were judicially fold be- 
fore your Lordſhips, and the defender was common agent, and 
as ſuch conducted the ſale. 

The roup was intimated to the public by very frequent and anxi- 
ous adverti ſements, holding out the 3 of the eſtates in the moſt 
a Ae point of view. The rentals of the lands were proved with 

the greateſt care and attention, under the advice of ſome of the 
higheſt characters in this country, for probity and knowledge. The 
values or upſet prices were fixed by the oaths of two reſpectable 
gentlemen, (one of them Sheriff of the county in which the lands 
lay); and the opinions of thoſe gentlemen were formed, not at ran- 
dom, but on an intimate acquaintance with the lands, and an accu- 
rate examination of the proven rentals: And it appears from the de- 
poſition of Mr Law, that he entertained ſome doubt whether he had 
not overvalued the eſtate, as he depones, That he went to the fale for State, 72. 
the purpoſe of learning, © whether the eſtate ſold at, below, or above E. 
| © his eſtimation.* The good qualities of the under fale 
were not only publicly advertiſed ; but it is in evidence, that the de- 
fender did more than in bare duty he was called upon to do; by ear- 

neſtly recommending the whole Winton eſtate, and particular I 

of the lots afterwards purchaſed by himſelf, as advantageous rave may 
to more than one of his clients. In ſhort, the defender "es not 

only aſſume it as an undeniable propoſition, that he was guilty of no 
fraud in preparing the ſale, but he conceives himſelf entitled to af- 
firm, that every thing was conducted with a degree of care —_ 
anxiety which is not commonly to be met with. 

On the x5th of February 1779, the fale came on at the time 

advertiſed; 3 extraordinary crowd of company was convened; 

all the preliminary forms were gone through, and the defender 

having come forward in perſon, and made his offers in open 

Court, for his own behoof, was declared purchaſer of the iſt and 2d 
lots of the lordſhip of Seaton, at the upſet prices. He conſidered 
the price which he paid to be a fair and equal one, according to the 
value of land at the time; and though this point has been diſputed 
by the purſuers, on grounds which he truſts are completely refuted, 
he conceives, that it is fully and unqueſtionably eſtabliſhed by this 
ſtriking circumſtance, independent of all others, that though he was 


perſuaded to offer for the remaining lot of the ſame lordſhip, which 


encroaches ſomewhat on the two he had bought, he could not be 


prevailed. upon, even in theſe circumſtances, which were ſtrongly 
8 7 -—nN 8 urged 
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urged by Mr Taylor, to offer for the 3d lot more than the fam of 


L. 675 above the upſet price. On the whole, he does humhiy con- 
tend, that the purſuers have completely failed in their attempts to 
prove any impropriety in his conduct upon that occaſion. On the 
contrary, he truſts your Lordſhips will be fatisfied, that it is impoſ- 


ſible to accuſe him of any error, either of omiſſion or commiſſion, on 


Pet. p. 52. to 
p. 62. ineluſive. 
Anſ. p. 18. to 
36. incluſive. 


the evening of the ſale. Theſe propoſitions are very ably maintain- 
ed in the defender's reclaiming petition, and in the anſwers which 
he lately gave in to the petitory part of the anſwers for the pur- 
ſuers. 


On the 22d of June 1779 the ſale was reported to the Court ; ; 


no objection was ſtated from any quarter, and your Lordſhips 


found the ſale legally and orderly proceeded. The defender en- 
tered into poſſeſſion, let leaſes of the lands, erected farm-houſes, 
built a dwelling-houſe, and laid out confiderable ſums in other- 


wiſe meliorating the eſtate. He paid the price which he had of- 


fered, in conſequence of warrants of your Lordſhips in favour of 


preferable creditors, who, aceording to the uniform practice, 


granted him conveyances of their reſpective debts, and of the 


lands purchaſed by him, over which they were heritably ſecured, 


thereby ratify ing his purchaſe, and granting him Is warran- 
dice to the extent of the ſums which they received. It was not 


till the year 1784 that any challenge was brought. The defend- 


er immediately ſtept forward to meet the attack, but the purſuers 


thought proper to decline the conteſt ; and from this circum- 


ſtance, as well as the nature of the attack made, the defender had 
every reaſon to be ſatisfied, that it was meant merely to defame 


his character, and thereby gratify the malice of the then Gover- 
nor of the Company, and alſo with the view of depriving him of 


the office of common agent in the ranking, which that gentle: 
man had much at heart, and not for the purpoſe of inſtituting any 


ferious queſtion of the validity of his right. Thus matters re- 
mained till the year 1790, when the ſummons was raiſed, upon 


1 which the preſent proceedings are founded. 


The defender has thus given your Lordſhips a fair and candid 
view ot the prominent features of his cauſe; and it will be no 
difficult taſk to ſhew the many diſcrepancies which exiſt between 
it and the Engliſh caſes referred to. But before proceed- 
ing to take notice of the particular circumſtances of theſe 


caſes, the defender requeſts the attention of your Lordſhips to 
the following obſervations. 
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, It is dangerous, from the mere authority of book caſes, 


which are liable to be miſunderſtood, to infer general principles 
applicable to the law of this country, and, particularly, in points 
ſo peculiarly municipal as what reſpects the nature and effect of 
a judicial ſale. 2 | #- 5 
2dly, It is material to advert to the very great diſtinction be- 
tween a fale by public roup, and a fale by private 'bargain. 
Where great confidence is repoſed, it may be poſlible, in a 
tranſaction by private bargain, to abuſe that confidence, and 
turn it againſt the perſon who repoſes it, and yet it may be 
very difficult to detect the abuſe. In a fale by public roup, on 
the contrary, there is in truth no confidence repoſed ; and it is 
impoſſible to conceive a fraud to be committed without immediate 
diſcovery. This diſtinction is clearly marked out in our law; and 
the conſequence flowing from it is, that at a public roup every per · 
fon whatever is free to offer, and it is juſtly conſidered, that every 
additional offerer gives a chance of raiſing the value of the ſubject. 
| There is but one exception from this general rule, namely, that it 
is not underſtood to be lawful for the owner himſelf, or any per- 
ſon acting for him, to bid at a public voluntary ſale; becauſe, as 
It is clear that he does not wiſh to keep the ſubject to himſelf, his 
offers are unfair, as they tend to raiſe the price above the actual 
value, as appearing from a juſt competition; and becauſe, as the 
owner may expoſe his ſubject at what he conſiders to be its utmoſt 
value, it is no hardſhip, that he ſhould be prohibited from being 
8 ä e e 
3a ly, There is ſtill another diſtinction to be attended to, which is 
clearly founded in our law, between a public voluntary ſale aud 
a judicial ſale, whether at the inſtance of creditors, or of an ap- 
parent heir, under the act 1695. This diſtinction ariſes naturally 
from the peculiar qualities of a judicial ſale, which render it mo- 
rally impoſſible, that a common agent can without detection be 
guilty of malverſation in his office. The moſt minute circumſtances 
of the rental and value of the eſtate come under the obſervation of 
the Supreme Court, and any point of difficulty occurring, is decided 
by a ſolemn judgment of the whole Lords. The proceedings at the 
roup are ſuperintended by one of the Judges in perſon, and, in ge- 
neral, the whole ſteps of procedure, previous and poſterior to, as 
well as at the time of the ſale, are attentively obſerved, not only 
by your Lordſhips, in your collective or repreſentative capacities, 
but alſo by the agents for the reſpective creditors, whole intereſts 
— g 0 
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are deeply at ſtake, by the agents for intending offerers, by the 
clerks and officers of Court, and, in general, by almoſt every 
member of the College of Juſtice, to the inſpection of every one 
of whom the whole proceedings are neceſſarily open, and very 

many of whom are induced, by various and numberleſs motives, 

to make uſe of the opportunity. The conſequence flowing from 

this diſtinction is, that every perſon whatever, even the owner him- 
ſelf, is permitted to become purchaſer at a judicial ſale, though 
a purchaſe by the owner himſelf at a public voluntary ſale is ad- 
verſe to the moſt eſtabliſhed principles of our law. The permiſſion 
allowed to the owner himſelf to offer, is alſo juſtly founded on this, 
that by the proof of the bankruptcy, he is diveſted of his title to the 


eſtate under ſale, the property of which is transferred to your 


Lordſhips, as truſtees appointed by the acts of Parliament made 


in that behalf. 


Pet. for Defend- 
er, p. 30. 
N P · 32. 
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_ Laſtly, It is proper to advert to the very great difference be- 


tween the fituations of a truſtee and a common agenc, which 
muſt evince, that no inference could be drawn from the caſe of a 
_ truſtee, to that of a common agent. The employment of a 
common agent is merely that of an officer of Court, acting un- 
der the authority of your Lordſhips in aſcertaining the debts 
of the bankrupt, and ſtating all legal objections to the claims. 
of the creditors, in proving the value of the eſtate, accord- 
ing to the fixed rules of buſineſs, in cauſing it to be expoſed 
to ſale, and the price to be divided among the ſeveral credi- 


tors, in ſuch a manner as the priority and regularity of their re- 
ſpective diligences renders juſt. Such appears to be the affirma- 


tive deſcription of the office of a common agent. On the other 


hand, to deſcribe it negatively, it has been ſhown, that a com- 
mon agent is not agent for the bankrupt, whoſe eſtate is fold :— 


That he is not in the ſenſe of law: the ſeller of the eſtate ;—and 
that he is not truſtee for the creditors, —and much leſs for the 


bankrupt. TR — 5 
But though, from the obſervations premiſed, there is great de- 


licacy in applying Engliſh cates to that now before your Lord- 


ſhips ; yet, ſince theſe haye been obtruded upon him, and as his 
counſel here are not verſant in the law of England, he has 


thought it proper to apply to thoſe who are, and is now to ſpeak 


appear from the manner in which he treats it. 


in the words of a learned gentleman, who, he is well aſſured, un- 
derſtands the ſubject upon which he treats, as he believes will 


The 
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* The ſituations in Engliſh practice, moſt reſembling that of a 
* common agent in Scotland, are thoſe of a ſolicitor in a cauſe 
in Chancery, and of the attorney to aſhgnees, under a commiſſion 
of bankrupt. 

* I never, till this caſe was laid before me, heard a ſuggeſtion, 
that either of theſe perſons were incapacitated by their fituation, 
from purchaſing lots ſold before the Maſter in the one caſe, or 

© the Commiſſioners of bankrupt in the other. 

»The caſes cited certainly do not prove it; and if applied to 

prove it, muſt, in my apprehenſion, be miſunderſtood. + : 
© The firſt caſe of Whelpdale v. Cookſon, in 1. Vezey. . is eſta- 
_ © bliſhed law, and proves, that a truſtee cannot, even by auction, 
« ſell to himſelf. But the two caſes are extremely different. A tru- 
* ſtee who has the entire management of the eſtate, as in that caſe, 
s abſolute maſter of all the arrangements for the diſpoſition of it. 
He determines when it ſhall be fold, and where. He publiſhes 
the conditions of ſale, and the deſcription of the eſtate, and is in 
the whole conduct of the buſineſs without controul ; whereas, in 
judicial ſales, every thing is done under the ſanction of the —_ .- 
_ © blic officer. In Chancery, the Maſter ſettles the particulars, 4 
5 res the advertiſements, fixes the time, and afcertains the 3 
* chaſer. It is the ſame thing before the Commiſſioners of bink- 
rupt; their ſituations are entirely different from that of a truſtee, 
and the exiſtence of the rule in one caſe, is no evidence of 1 its 
« exiſtence in the other. 
© Twining v. Morrice. This caſe turned upon the particular cir- 
cumſtances. The Court thought upon the evidence, that in con- 
« ſequence of Blake bidding, the ſale had been actually checked, or 
that the ſellers had been induced by thoſe means to let it 
go for leſs than they would otherwiſe have done. For the two 
« truſtees, the ſellers ſwore, that they imagined Blake was bidding. | 
for them; and the Court refuſed, upon the footing of the actual in- 
Jury done, to carry the contract into execution, and not upon any 
general notion, that Blake's ſituation dĩſabled him from purcha- 
« fing; and it is to be obſerved, that even this turned upon the na- 
ture of the juriſdiction courts of equity exerciſe reſpecting ſpe- 
« cific performance, which they hold to be entirely in their diſ- 
« cretion, For there was a croſs cauſe brought by the tru- 
« ſtees to have the contract cancelled, which the Court alfo diſ- 
« miſſed, and left the parties to their remedies at law ; ſo that if 
the contract had been executed by legal conveyances having been. 
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made of the land, the bargain muſt have ſtood upon the very 
principles eſtabliſhed in the caſe., IN | 

* Crowe v. Ballard, is a caſe of quite a different kind. The 
bargain was inadequate. . It was a young man dealing for an ex- 
pectancy, and there was a direct fraud practiſed upon him. Theſe 
are all diſtin and eſtabliſhed heads of equity, each of which 
ſtanding alone would have been ſufficient to ſupport the decree. 
As to the phraſe ſtated by the reporter to have been uſed by the 
Court, no mference is to be drawn from it. It muſt be taken as 
applied to the particular circumſtances of the caſe. It is natural 
enough for gentlemen at a diſtance to rely upon general expreſ- 
ſions put into the mouth of the Court, but they will be conſtant- 
ly miſled if they do fo; for theſe reports are extremely inac- 
curate. xa eb 2 : . 

* I do not believe that there is any caſe in point upon the ſub- 


ject, and the reaſon is, that the doubt has never been raiſed. It 
is unqueſtionably the general ſenſe of the profeſſion, that ſolici- 
tors are under no ſuch diſability. There was a caſe determined 


lately at the rolls, which ſhows this in the cleareſt light. The 
name of it is Price v. Burgh. One Wild was ſolicitor in a cauſe 
in Chancery, was a receiver of the rents appointed by the Court, 
and was alſo truſtee of the property. There was a ſale before 


* the Maſter, and this man, inve/fed with theſe three characters, 


became a purchaſer. Afterwards, the ſuit I have mentioned, 
Price v. Burgh, was inſtituted againſt him, in order to ſet afide 
the bargain, ſuggeſting principally groſs inadequacy of the price 
as evidence of fraud practiſed by him in the purchaſe. It was 
much debated upon that point, but the preſent Maſter of the 
Rolls, thinking that the plaintiffs had not made out the fact of in- 


© adequacy, diſmiſſed their bill. There would have been no occa- 
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fion to reſort to evidence of ſpecific fraud, if the very character 
either of truſtee or ſolicitor, rendered a man incapable of pur- 
c {ing at a judicial fale. 3 5 
* There being here a total want of printed authority, I thought 


it fit to enquire of the experienced practiſers, and the general 


ſenſe certainly 1s, that there is no ſuch diſability. . Sir John Mit- 
ford, the preſent Solicitor General, whoſe knowledge of the law, 
and buſineſs of the Court of Chancery, is at leaſt as great as that 
of any man in it, and whoſe authority is as high, told me, that 
he was ignorant of any ſuch diſability, and ſuggeſted to me the 
caſe of Price v. Burgh, as evidence of the contrary, He, I be- 
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© heve, was counſel in it. I have converſed with maker gentlemen, 

_ * who were allo of counſel in it, and they all agree, that as to 
this point, it was as I have ſtated above. 

Since writing the above, I have had the minutes for the oY 

buildings Company ſent me. 

I have had occaſion to ſee the record in the caſe of Whelpdale 
v. Cookſon. It was a caſe of ſale by auction, and is certainly 
law. 
The only additional Engliſh caſe that I ſee cited, i is that of Bo- 
_ © vey v. Smith in Vernon. It ſeems to me to be torally miſunder- 

ſtood. If it prove any thing upon the ſubject, it is againſt the 
argument which it is uſed to ſupport. For the ultimate deciſion 

is in favour of the truſtee. Lord North changed his opinion, 
*and decreed it for him. The truſtee was the defendant, and the 
© bill was diſmiſſed, 1. Vernon 150. But in truth it has nothing to 
«do with it. The circumſtance of the truſtee repurcbaſing the 
land was no ingredient in the argument, in fo far as the queſtion 


© was, Whether he ſhould be liable or no? and was ouly material, 


in ſo far as it enabled the Court to do exact juſtice, by reſtoring 
© the very land, provided they ſhould hold him to be liable at all. 
But if he had not — the land, the queſtion upon his li · 
ability would have been the ſame. A truſtee muſt make compen- 
© ſation for a breach of truſt. So far was clear. The queſtion 
© was, Whether, as he meant honeſtly, and was only miſtaken, as 
© the plaintiff himſelf was miſtaken too, and privy to the tranſac- 
tion, the truſtee ſhould be liable at all? As far as there was any 
argument upon the truſt affecting the land, it would have been 
*exaQly the ſame, if any Aranger had purchaſed with notice of the 
truſt. 

© I have remarked an obſervation in the mines, upon the ex- 
preſſion ſtated in the caſe of Twining v. Morrice, to have been 

<uſed by the counſel for the defendant in the firſt cauſe. What 

_ * counſel ſay arguendo is but very flight authority, and in this book 

it is diminiſhed by the probability that the argument 1s not truly 
_ * repreſented. It is quite impoſſible that the counſel could ſtate as 

a general propoſition, what is there imputed to them. 

The caſe of Fox and Mackreth is alſo cited. It would be too 
long to go through it. It was long agitated in our Courts, and is 
« perfe@ly underſtood. —Lord Thurlow hefitated much before he 
« affirmed the decree of the Maſter of the Rolls. It did not turn 


0 upon any general incapacity, but upon particular fraud * 


\ 
\ 
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© The Chancellor thought that Mr Fox had been defrauded. There 
is no doubt but a truſtee may purchaſe from a ceſtui que truft, if he 
* purchaſe fairly ; but he muſt not uſe the knowledge he has ac- 
* quired, by means of being a truſtee, to cheat his cęſtui que truft. 
* Even in that report, annexed to the minutes, Lord Thurlow ap- 
* pears to have ſaid, that if the price was adequate, the diſpute 
* would be at an end. — 

The principles of the Engliſh law upon this ſubject, as I under- 
* ſtand them, are theſe: A truſtee cannot buy from himſelf and 
© his co-truſtees alone, even fairly; but he may buy from his ceffuz 
_ © que truſt, if he buy fairly; however, as he may ſtand in a ſitua- 


tion of confidence, lighter circumſtances may be evidence of 
fraud than in the caſe of a mere ſtranger, and fraud proved, will 

« vitiate any bargain. But the caſe of a truſtee is very different 
from that of a ſolicitor in a cauſe, as I have explained above; 
* and no ſuch rule as is contended for againſt Mr Mackenzie, has 

ever been even urged, that I know of in this country; as in Scot- 

land, many ſuch purchaſes have unqueſtionably been made by and 

for ſolicitors, which have never been queſtioned, and where they 

* have been queſtioned upon other grounds, as in the caſe of Price 
v. Burgh, and thoſe grounds were not made out, they have been 


© in effect eſtabliſhed.” F FCC 
The counſel for the defender in this country, will not preſume 
to add any thing upon Engliſh caſes, to what has been above ſta- 


ted, but he will ſubjoin the concluſion of the Lord Chancellor's 
ſpeech in the caſe of Fox v. Mackreth, leaving the application to. 


your Lordſhips. * After converfing with his Honour and near 


half the Judges, a doubtfulneſs and difference of opinion has 
* ariſen as to the policy of laying down the rule, either of law 
or evidence, to the extent now contended for. I own I heſitate 


- 


to lay down any ſuch rule upon the ſubject. It is of no ule to 
L lay down the rule of law, if the rule of evidence is left indefi- 
nite. Two ways have ſtruck me; one, to let this matter go to 
a further enquiry ; the other, to which I have been more in- 
clined, to have it reheard, with the aſſiſtance of thoſe who will 
furniſh me with the means of laying down the rule which may 
ſer men at eaſe for their property, that when they obſerve a 
tranſaction for the ſale of an eſtate cut down for inadequacy of 


a caſe as mankind ſhall underſtand, without putting them in 
fear with reſpect to the regulation of their property! 
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value, after it has been affirmed by conveyances, and acguieſced 
in for three years and a half, I may know how I can ſtate ſuch. 
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REPO RTS of EnGLisH Cas ESG mentioned 
inthe precedin g Minute. 


'WHELPDALE verſus COOKSON, Eafter Term, e 


On devite of lands in truſt for payment of debts, the rruſtee him- 
1 purchaſes mT... 


| Lond CHANCELLOR ſaid, He would not allow it to ſtand 
although another perſon, being the beſt-bidder, bought it for bim/P- 9 
at a public fale ; 1 he knew the dangerous conſequence: Nor is 

it 288 for the truſtee to ſay, You cannot prove any fraud, as 
it is in his own power to conceal it; but if the majority of the 


creditors agreed to allow it, he ſhould not be afraid of — 
the precedent. 


cad; Vezey, Val. 1. 


BOVEY verſus SMITH: . 


A truſtee having ſold the * to a 8 that had no notice Vernon, Vol. 2. 
of the truſt, and a fine with proclamations, and five years paſſed, No. 58. 
the truſtee "afterwards, for valuable confideration * paid, 
purchaſes theſe lands again of the vendee. And it was decreed: 
by the Lord Chancellor, with the concurring opinion of the Lord 
Glick Jaltice North, That the truſtee, notwithſtanding the fine, 
proclamations, and non-claim for five years, ſhould ſtand ſeiſed in 


truſt, as at firſt, as if the land had never been ſold, nor any fine 
levied. 


* 


a. BOVEY. 


To TO 


BOVEY verſus SMITH. 


Vernon, Vol. 1. The caſe was, Mrs Bovey, the plaintiff's mother, living in Hol- 


No. 139. 


land, and though a feme covert, yet traded as a feme ſole; and 
having acquired to herſelf a ſeparate eſtate about 40 years ſince, 
made her will in Dutch, and thereby deviſed her houſes in Cbelſea, 
which ſhe had purchaſed, with ber capital, to William Bovey, her 
huſband's ſon by a former venter, and two other truſtees, and 


their heirs in truſt, for her four daughters and their children, and ſuch 


of their children as ſhould be alive at the laſt ; and afterwards, by her 


ſaid will, declares the truſt of all her eftate thereby undiſpoſed of, 
to be for her and her heirs. The plaintiff claims as heir to his 


mother, his elder brother not being of the whole blood, but by . 
former venter. "FEM — 


Before the making of this will, Mrs Bovey had ſettled theſe 

houſes by deed executed in her lifetime on the ſame truſtees, in 

_ truſt, for ſuch perſons, and ſuch eſtate, as ſhe, by any writing un- 
der her hand and ſeal, ſhould dire& and appoint. e 
William Bovey, and the other truſtees, apprehending that this 
deviſe carried the inheritance of theſe houſes to the daughters, 
in 1652, ſell the inheritance thereof for a full and valuable con- 


ſideration: And the money is proportionally diſtributed amongſt 
the daughters, the plaintiff being privy to the conveyance, and 


making no claim, or pretending any right to theſe houſes, and a 
| fine is levied of them, and five years paſs. Afterwards, diffe- 
rences ariſing betwixt the plaintiff and Witham Bovey, the truſtee, 
there is an award made, and L. 200 awarded to be paid the plain- 
tiff, and the plaintiff to give a general releaſe of all actions, real 
and perſonal ; but no notice is taken in the award of the breach 
of truſt. The L. 200 is paid the plaintiff, and a general releaſe 
given accordingly. ES Nuns FN 


About ten years afterwards, M'illiam Bovey, the truſtee, for a 


full conſideration, purchaſes back theſe houſes to himſelf and his 
heirs, and the defendant, Smith, ſtanding in the place of Bovey, 
the truſtee, and the plaintiff having now taken advice upon this 


will, and conceiving the daughters took only an eſtate for life, 
exhibits his bill, to have an execution of this truſt, and theſe 


lands decreed to him. The late Lord Chancellor had twice heard 


this cauſe, and decreed it both times for the plaintiff; but the de- 
eree not being ſigned and inrolled, the cauſe came this day to be 
reheard, 


LI 3 


reheard, before the Lord Keeper. For the defendant it was in- 
ſiſted, That this was not only a very old and ſtale demand, (the 
pretended breach of truſt having been committed above thirty 
years ſince), but a very hard demand in equity, to charge a tru- 
ſtee, who, according to the Beft of his ſkill, had in this caſe acted 
honeſtly; and to evict the land from him, who was now become 
a real and innocent purchaſer thereof. 
And fu, As to the will itſelf, it was obſerved, that the ſame 
was made in Dutch, and the original was loft, and a ſmall miſtake 
in the tranſlation might make a great variance in it; for-if it had 
been iſſue inſtead of children, it would have carried an eſtate tail; 
and the cuſtom in Holland may be, that thoſe words carry an in- 
heritance there. And the will being i m truth incoherent, and al- 
moſt inſenſible in itſelf, if the matter had been called in queſtion 
within any reaſonable time, the intent of the teſtator might have 
been made out by proof, which might have. given light to the 
doubtful and ambiguous wording of the will, and by which the 
intent of the teſtatrix might have better appeared. 1 —4 * 5 
has been an acquieſcence in the plaintiff, for above thirty 5 
Whereas, had he ſoon laid claim to this eſtate, Ars tle dai 5 
might in equity have compelled the daughters to have refunded 
the money received by them out of this eftate. 
Secondly, It was ;nfiſted, that the fine, with proclamations, and 
non- claim for five years, was a flat bar to the plaintiff in this caſe; 
and cited caſes wherein it had been reſolved, that no other claim 
than the exhibiting a bill, and taking out a ſubpena, was a ſuffi- 


cient claim in equity ; as a man at law, muſt file an original 
where he cannot enter. 7 


Thirdly, That the releaſe being general of all actions real and 
perſonal, it releaſed the breach of truſt, if any were; and it be- 
ing full within the words of the releaſe ; after ſo many years, it 
ought not now to be inquired into, whetlﬀr this breach of 
was intended to have been releaſed thereby. 
Fourthly, If there was any notice of the truſt in this caſe, i it 
was at moſt but a notional notice, for both the plaintiff and rhe 
truſtee apprehended that this will carried the inheritance to the 
daughters. 
Fifthl, It was obſerved, that this was a declaration of a truſt 
only, and not the limitation of an eſtate, and that therefore, there 
was a greater latitude left to the Court in judging upon this caſe, 


and that in many reſpects it ought to have an — and fa 
vourable conſtruction. Fa 
For 


* - * 
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For the plaintiff, it was anſwered, That though the will was in 
Dvich, and though it might be ſuch as, by the law of the Low 
Countries, would carry an inheritance, (though what the cuſtom 
of the Low Countries is does not appear), yet that is nothing to 
the purpoſe; for a will, ro paſs the nheritance of lands in Eng- 
land, whereſoever it is made, maſt be ſuch as will carry an in- 


heritance according to the laws of this realm, as has been reſol- 


ved in caſe of Latin wills, and the like; and the deviſe being 


concerning lands, the whole will muſt be in writing, and the in- 


tent of the tettator cannot be ſupplied by proof; and as to the 
plaintiff's acquieſcence under this breach of ruſt, it is eaſily an- 


ſwered, for the laſt of the daughters died not above two years be- 
fore the bill exhibited; and nk the remainder man may, if he 


will, take advantage of the forfeiture of the tenant for life pre- 


ſently, yet he is not bound to do it, but ſhall have five years af. 
ter the death of the tenant for life to make his entry or claim; 


and the plaintiff's bill in this caſe, is very proper to have the 


land itſelf decreed ; for though the plaintiff may have catiafaction 


in damages, yet the land being now come to the truſtee again, 


the beſt and en meaſure, is to decree him to convey the 
land itſelf; 


Was broken, and 4 a full bar to the gui 


they cited the Lord Canmore s caſe, where a truſt. 


i que truſt, and yet the 
land coming afterwards into the truſtee's hands, he was decreed: 


to convey the land itſelf, as the beſt meaſure that could be taken 
in that caſe. And the plaintiff 's counſel did inſiſt, that there was not 
any bar at all to the truſt, as this caſe was; for fg, As to the 


releaſe, a releaſe ſhall never bar a man, who is ignorant of the 


right and intereſt he is to releaſe, and where ſuch right is ſuppreſ- 
ſed and concealed from him; and in this cafe, the plaintiff was 


not appriſed that any thing paſſed to hin by this will. 


Secondly, Though the releaſe be general of all actions real and 
perſonal, yet it was made in purſuance of an award, which con- 


cerned matters in account between the cui que truſt, and the 


truſtee only; and it is not, nor can be pretended, in this caſe,. 


that the plaintiff had received any ſaisfaction for his intereſt in 
theſe houſes. 


Thirdh, All the three truſtees joined in thi conveyance, _ ſo 
were all guilty of a breach of truſt; and yet this releaſe is made 
to one of them only; whereas, if it had been deſigned to have 


releaſed 
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releaſed the breach of truſt, it would have been made to them 
all. 

Then, as to the fine, it is true, a fine will bar an equitable 
right, as well as an eſtate at law, but then the eſtate muſt be 
diſplaced, which here it is not, the fine being by and between the 
parties to the truſt only, who, having notice of uu. e truſt, the fine 


operates ſo, as to ſtrengthen the truſt, and not to extinguiſh it. The 
truſt. being all along incumbent on the land, and paſling with it ; 
and ſo this caſe is in truth ſtronger than that caſe of the Lord 
Canmore, for here was never any real bar; and in this caſe it was 
impoſſible any one ſhould come at the land, but they muſt have 
notice of the truſt; for they purchaſe under the will, and all their 
title is by the will, by which the truſt is created; and a man that 
has notice of the will, muſt at his peril take notice of the opera- 
tion and conſtruction of the law upon it; and though this be called 
a notional notice, yet it is ſuch a notice as has always been allow- 
ed to be good; for every man is preſumed to be conuſant of 
the law of the realm, and he ſhall not take advantage of his own 
ignorance, but caveat emptor. V 
For the defendant it was only replied, That here was no an- 
ſwer given as to the plaintiff*s acquieſcence, and coming ſo late, 
for there was no ſurvivorſhip in the caſe; for the jointure was ſe- 
vered by the fine, and all but one of the four daughters dead al. 
moſt ten years before the bill. "OF tg 


| The Lord Kee 


per in the debate, put this caſe to Serjeant Maynard: 

A ſeiſed in fee in truſt for B, for full conſideration, conveys to C, 
the purchaſer having notice of the truſt, and afterwards C, to 
ſtrengthen his own eſtate, levies a fine, Whether B the celui que 
truſt be not in that caſe bound to enter within five years? And 
the counſel were all of opinion that he was not; for here C ha- 
ving purchaſed with notice, notwithſtanding any conſideration 
paid by him, is but a truſtee for B; and ſo the eſtate not being 
diſplaced, the fine cannot bar. Mag 
Lord Keeper. In this caſe you come here in equity, after 
one and thirty years poſſeſſion, to affect an eftate with a 
truſt, notwithſtanding a releaſe and finez and that upon a 
ſuppoſal, that Mrs Bovey made no other appointment (as ſhe 
had power to do by the deed), and after fo long a poſ- 
ſeſſion, it ought rather to be preſumed ſhe did, and alſo upon a 
ſuppoſal that this is a true copy of the will. This is only a 
tranſlation, and the original loſt, and the difference in point of 

8 | tranſlation 
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tranſlation betwixt children and iſſue is nice; and the queſtion is, 


Who ſhall ſuffer? for the defendant is a purchaſer, and has paid 


a full confideration, and here muſt be affected with a notional 
notice only, and the plaintiff all the while ſtood by and was ſi- 


lent, and at beſt was paſſive in the breach of truſt; and this caſe 


is rather ſtronger than Sir George Norton's caſe, where the heir 


ſtands by and encourages a purchaſer, and afterwards tramps up 


a deed of entail. ' Though it be hard to diſmiſs the bill after two 
decrees for the plaintiffs, yet I am not fatisfied I can decree it 
for him. =” e ö 


The bill muſt ſtand diſmiſled. 


TWINING againſt MORICE, and others. 
TAGGART againſt TWINING and others. 


| Brown, Vol. 2. James Whitchurch, Eſq; being ſeiſed of a copyhold eſtate, 


E 326. 


conſiſting of a manſion, called Yark-houſe, and lands fituate at 


Twickinham Com. Middleſex, held of the manor of Iſkeworth 
Sion, (except a ſmall part which lay in the manor of Twickinham), 
and having furrendered them to the uſes of his will, made bis 
will, dated the arft of December 1782, and afterwards a codicil, 


dated 1ſt March 1785, and thereby deviſed the premiſes to the 


defendants Morice, Faggart and Addiſon, in truſt, to fell the 
fame, and to apply the money arifing. from the ſale as therein di- 
reed, under which the defendant Taggart was beneficially in- 
tereſted, and appointed them executors. The teſtator died in 
February 1786, and the executors being defirous of ſelling - the 


eſtates, in purfuance of the direQions of the will, employed 


Meſſrs Skinner and Company as the auctioneers, who advertiſed 


the ſame for ſale, and eſpecially lot one, which was the manſion- 
houſe, was in the conditions of ſale deſcribed as copyhold of 


. inheritance, held of the manor of Sion at a ſmall quit-rent and 


fine certain, which renders it equal in value to freehold. 
Previous to the fale, it was agreed among the venders, that 
the firſt lot ſhould not be fold for leſs than L. 2000; and if that 


ſhould be fold for that price, the others ſhould go for what they 


could fetch. Mr Blake, who was concerned as ſolicitor for the 


ſellers, was preſent at that meeting, and knew what was ſettled 


with reſpect to the price, but was not employed by the vendors to 


WML 9 N 
1 


bid for them, but other perſons were employed for that purpoſe. 
Afterwards, at the place of ſale, the plaintiff Mr Twining ſeeing 
Mr Blake, held ſome converſation with him, and defired him to 
bid for the eſtate for him, (Mr Twining). The lots were put up 
to ſale, and Mr Blake bid L. 1500 for lot one, and afterwards, in 
conſequence of one of the vendor's bidders bidding againſt him, 
he bid L. 2000, at which price the lot was knocked down to him; 
and he afterwards bid for lot two L. 170, and for lot three L. 280, 
at which prices theſe lots were alſo knocked down to him, and 
he paid the depoſit according to the conditions of ſale. No per- 
ſon bid at the ſale but Mr Blake and the bidders for the venders. 
After the ſale, the defendant Addiſon, one of the executors, 
found among the teſtator's. papers deeds and writings, by which 
it was diſcovered, that the manſion called Yort-houſe, and the 
lands thereto belonging, which were the principal part of the e- 
| ſtates ſold, were freehold, and particularly the conveyance there- 
of to the teſtator as ſuch, by leaſe and releaſe of 15th and 16th 
July 1746; and that only a ſmall part was copyhold, held of the 
manor of Sion. Upon which the defendant Taggart wrote to 
Mr Blake, as attorney for Mr Twining, defiring Mr Twining 
would relinquiſh his purchaſe, on two grounds: 1/f, That the de- 
fendants had been deceived by Mr Blake, whom they conſidered 
as their agent bidding for Mr Twining ; adh, That the eſtates had 
been (old under a miſtake as to their tenure: And upon Mr 
Twining's declining. to relinquiſh the purchaſe, the defendant 
Taggart refuſed: to execute conveyances of the premiſes ; upon 
which the plaintiff filed the preſent bill for a ſpecific perform- 
ance, * | 2944 
The defendants Taggart and Addiſon, by their anſwers, ſwore, 
that at the time of the ſale, they believed that Mr Blake was bid- 
ding for the venders, and Taggart filed a croſs bill againft Twi- 
ning and Blake, ſtating the ſame thing, and praying, that the bid- 
dings might be ſet aſide as fraudulent and void againſt him ; or 
if the Court ſhould be of opinion, that the biddings were fairly 
made by Blake on behalf of Twining, that Blake might anſwer 
to him (Taggart) for the difference between the ſums of money at 
which the premiſes were knocked down to him at the fale, and 
their real value at the time, and an account or iſſue directed for 
that purpoſe. * RN ny C 
Mr Twining, by his anſwer to the croſs bill, ſtated his meet- 
ing with Blake as accidental; and that, not chuſing to bid him- 
ſelt, he defired him to bid for him; and that Blake actually * 
"i 
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g of Blake's acting as attorney for 


fo; and that he knew nothin 
the vendors. | 
Mr Blake, by his anſwer to the croſs bill, ſtated, that he bid for 
Mr Twining, and not as agent of the vendors. ' | 
The defendants read evidence to prove, that Blake was conſi- 
dered at the fale as the agent of the vendors : Particularly Tho- 
mas Southcombe, who ſwore, that he did not believe that the per- 
ſons preſent conſidered the eſtates as ſold, but that they had been 
bought in by the defendant Blake. on behalf of the vendors, and 
that he attended as attorngy for them ; and George Adney, who 
{wore to the ſame effect, and that he believed, that the bidding of 
the defendant Blake was prejudicial to the ſale, for that South- 
combe had informed him he would have bid a larger ſum at the 
ſale, if he had believed that the defendant Blake had bid for him- 
ſelf, or for any other perſon ſave the vendors 
Mr Scot and Mr Finch, for the plaintiff Twining, argued, 
that in this caſe Mr Blake was the only real bidder, the bidding 
for the vendors being illegal: Brrwell v. Chriftie, Comp. 395. 4 
vendor cannot bid at the ſale of his own or order the auc- 
tioneer not to fell under a certain price. And the acts of Parlia- 
ment, exempting goods bought in for the vendors from the duty, 
| have not made the practice legal, as they may apply to a method 
which is legal, as putting up the at a certain price. 
Blake was a fair bidder for Twining. Though he had been the 
agent of the vendors, he was not employed to bid for them. 
With reſpect to the value, the ſurveyors employed for the vend- 
ors ſwear, that it was fold for its full value. E222 
Mr Mansfield, Mr Hardinge and Mr Mitford, for the defend- 
ants : The fale ought not to be carried into execution having paſ- 
ſed under a miſtake, all parties thinking it to be copyhold, and 
it turns out to be freehold. Wherever a man is drawn, by acci- 
dent or miſtake, into a bargain, this Court will ſtand neuter, and 
leave the party to go to law. The only perſon who could form 
a judgment on the ſubject was Blake, who has made himſelf the 
agent for the buyer. It is impoſſible to ſay there is not a dif- 
ference of value, though copyholds, held of the manor of Sion, 
are nearly, they cannot be wholly, of the value of freehold ; 
there is always a difference, as the Lord would expect a ſum of 
money to enfranchiſe. If it had been fold as freehold and rurn- 
ed out to be copyhold, the contract could not be enforced, Hick. 
vi. Philips, Pr. ch. 575; then it ſhould be the ſame in this caſe. 
2do, The contract ſhould be fer afide alſo on account of the ſitua- 


tion 


Here 
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tion of Blake who, from agent for the ſeller, is become the a 
of the buyer. - It is the ſame as if he had bid for himſelf, Mr 
Twining can be in no better fituation than Blake himſelf would 
have been. If he, going to the ſale as agent for the ſeller, had 
bid for himſelf, and had come to this Court for a performance of 
the contract, the Court would not decree it. The agent or tru- 
ſtee of the ſeller, cannot become the buyer, Whelpdale v. Cookſon, 
1 Veſey g. then every thing affecting him muſt affect Mr Twi- 
ning; and the ſale, if not valid to Blake, will not be ſo as to 


him. Blake appeared at the ſale as the agent of the vendor; 
every body preſent thought him ſo; Taggart looked upon him as 


his agent, and when he bid, conceived he bid for him. Taggart 


had no intention to ſell to Blake or to Twining. Wherever a 
man has got an eſtate by miſrepreſentation, this Court refuſes to 
give alliſtance, Philips and D. of Bucks. 1 Vern. 227. Then, 3d, 
With reſpect to the relief prayed againſt Blake: It is true, there 


is no caſe in which ſuch a relief has been given againſt a ſolicitor, 


but in Arnot v. Biſcoe, 1 Veſey 95. the Court thought it had a 


_ Juriſdiction for that purpoſe. And in Daſhwood u. Fendon, in 


1748, the cauſe ſtood over to enquire, whether the parties ſtood 
in any other character than as agents. If a perſon, having notice 
of an incumbrance, ſells to one having no notice, who ſells to au- 

other, though this vendee has no remedy againſt his vendor, yet 

he has againſt the firſt ſeller, Ferrars v. Cherry, 2 Vern. 384. 

Mx Madocks and Mr Stratford for Blake. There was no fraud 
on the part of Blake, nor any corrupt motives to benefit Twi- 

ning in the purchaſe ; his bidding for him was accidental; and 

he was at liberty ſo to do, not being employed to keep up the 
price. If the defendant has any remedy, it muſt be at law; this 

Court will not interfere in caſes where an action will lie. 

The defendant's offering to read the evidence of Addiſon, one 

of the defendants, Mr Scott oppoſed it, on the ground, that he 

was a defendant, ſubject to payment of coſts, and therefore in- 

competent. 1 1 3 1 

Mr Mitford argued, That this was not ſufficient to render his 

evidence incompetent, and cited a caſe of Downing v. Town- 

ſhend in 1753, where Sir George Downing wrote a note, and de- 
livered it to Mrs Townſhend, by which he gave to Mrs Town- 
ſhend whatever monies ſhe might have of his in her hands at the 
time of his deceaſe, for the uſe of her daughter. On a bill filed, 

_ claiming certain ſums of money which Mrs Townſhend claimed 

to hold in truſt for the daughter, it was a queſtion at the hear- 
c ing 


10 
ing, Whether Mrs Townſhend's evidence ſhould be read, as ſhe 
was a defendant; and if her holding the money ſhould be held 
fraudulent, would be liable 'to cofts? Lord Hardwicke ordered 
the evidence to be read; though he faid, he ſaw the importance 


of the queſtion to families, and that Courts would admit of ſuch 


evidence with great caution ; yet, as ſhe had no direct intereſt, 
her evidence was competent. 


But his Honour thought it was impoſſible to ay the defendant, 


when examined, was not in a fituation to be ſwayed. He was a 


truſtee, on whom Twming was calling for a ſpecific performance 
of a contract; he therefore thought his evidence could 1 not be 


read. 


Maſter of the Rolli. —Theſe are two bills, the firſt filed 1 Mr 


Twining for a ſpecific performance of the contract for the ſale. 


_ —_— "babar by Mr Taggart, impeaching the ſale, and praying 
that it may be ſet aſide; or if not ſo, praying a remedy againſt 


Mr Blake. The principal queſtion on the firſt bill, is with re- 


ſpect to the ſpecific performance, and it is admitted on all 


8 > 
* 
- 
* 
* * 


_ 
-- 


— that it is not every contract which is entered 1 into, that a 


Court of Equity will carry into execution. Several points have 
been made, whether this is ſuch a contract as ſhould be carried 
into execution. The firſt is with reſpec to value; but I think 


the evidence is not concluſive on that ſubject; it is not ſuch as 
to aſſiſt the vendor a great deal as to the tranſaction. Neither do 
I think any blame is to be imputed to Mr Blake. With reſpect 


te the intelligence communicated to Skinner, I think that would 


not afford a ground for ſucceſsfully reſiſting the ſpecific perfor- 


' mance; the eſtate ſems pretty nearly equal in value, whether it 
be freehold or copyhold. Perhaps in the converſe, if repreſent- 
ed as freehold, and turning out copyhold, it might not hold, 


becauſe the party buying might particularly wiſh for a freehold 


eſtate; but, on the vendor's fide, it does not hold, nil operatur. 
The ground I ſhall go upon leaves the character of all parties un- 
impeached. The ſale intended was a ſale by auction, where every 
one who would might bid: If any thing therefore happened, that 
would caſt a damp upon the ſale, it muſt be hurtful to the vendor. 
With reſpect to bidders being employed for the vendors, I do not 
ſay, the doctrine in Bexwell v. Chriftie, is wrong, but every body 
knows that ſuch perſons are conſtantly employed. It is faid, if thoſe 

rſons were known, it would be inconvenient and detrimental, 


cauſe it would deter fair bidders : Burt if it was the idea of the 


perſons 


N 
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perſons preſent at this ſale, that Mr Blake was ſuch a bidder, ir 
was detrimental to the vendor. Here he was known to be the 
agent of the vendor. He began early as a bidder, and in fact 
was the only real bidder. It is likely that he ſhould be thought, 
by the perſons preſent, to bid for the vendor ; and if I believe the 
witneſſes, I muſt believe that it did chill the ſale. Into this fitua- 
tion he was brought by the conference with Mr Twining : The 
fair conſequence is, that the ſale did not proceed with ſo much 
advantage as it otherwiſe would have done. Mr Scott faid, If I 
thought the perſons in the room thought him a puffer, it was 
thinking him what the law would not allow him to be; I cannot 
ſay I think fo, as they knew the practice to be to employ ſuch 
perſons. By an inadvertant at, Mr Blake was in a ſituation 
which hurt the ſale, and was put into that fituation by Mr T'wi- 
ning. It is therefore not ſuch a caſe that I can 3 a ſpecific 


performance, I will not fer the contract 2 but wh leave. = 
plaintiff to his remedy at law. | 


Both bills diſmiſſed. 


Crowe again Ballard, | a bug gt orgs 


The han, Land, Litchfield, by bis will . in the y year Ai Brown, Val 
gave to the plaintiff Robert Crowe, a legacy of L. 2000, to be paid p 17. 
him at the — of Lady Litehſeld. Lord Litchfield died HAR of... Fear 8 
1776, leaving Lady Litchfield his widow, aged 6g, years or there- 
about. The plaintiff. Robert Crave, being then a young man about 
22 years of age, and having preſſing occaſions for money, the de- 
fendant undertook, as his agent, to ſell the legacy to the beſt ad- 
vantage, and informed the plaintiff, that he had endeavoured to ſell 
the ſame, but could get no offer higher than L. 300, for which he 
had fold the legacy to Mr Toft, to whom the vlainiff on the gan 
dant's repreſentation, executed an aſſignment. In fact, Toft w 
only a nominal purchaſer, and the defendant really purchaſed To 
1 legacy. The money was paid by ſmall ſums, betwixt 1ſt Offober 
| 1777, and the 23d February 1778, to the plaintiff Robert, his bro- 
ther, the other plaintiff George, and to Mr Seally, the plaintiff 
| George's tutor, viz. L. 30 to George Crowe, L. 200 to "Robert Crowe, 
L. 20 to George Crowe, L. 50 in ſatisfaction of a. draught of Raberr, 
and to Mr Sally at different times L. 60, L. 10, > L. 49, 108. 


which 
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which laſt payment however, was contradicted by him in his evi- 
dence. Afterwards, in 1780, Lady Litchfield being likely to die, 
and the plaintiff fearing his ſale of the legacy would come to the 
knowledge of his father, he applied to the defendant, and requeſt- 
ed him to apply to Toft; to know what ſum, payable at the death 
of his father, George Crowe ſenior, he would take for his intereſt 
in the legacy; when the*defendant told him, that Toft had quitted 
the kingdom, or was dead; and that his intereſt in the legacy 
had become the property of himſelf, the defendant, and pretend- 
Ing great friendſhip to the plaintiff, at length agreed to give up 
his right to the legacy, upon receiving the joint ſecurity of the 
plaintiffs Robert and George Crowe, for the ſum of L. 1800, payable 
at the death of George Crowe ſenior, (who was then of the age of 
63 years,) whereupon a po? obit bond was entered into, and exe- 
cuted by the' plaintiffs to the defendant, dated 25th April 1780, 
in the penal ſam of L. 3600, with a condition under written, re- 
citing, that the plaintiffs ſtood indebted to defendant in L. goo, 

- conditioned for payment of L. 1800, in caſe they, or either of 
them, the plaintiffs, ſhould ſurvive the father, within three months 


ſiſted at the time. In October 1782 the plaintiff's father died, and 


the plaintiff Robert came into poſſeſſion of a fortune of L. 3000 


a- year, and in the month of January 1783, the defendant applied 
for payment of the bond, but the plaintiff's being unable to pay 
it, and defendant threatning a ſuit, a money bond was given for 
the L. 1800, and intereft at 5 per cent. bearing date roth October 
1782, ſince when, the plaintiff Robert had paid four years intereſt 
on the bond, to the month of October 1786, and the defendant 
having ſued out proceſs to arreſt the plaintiffs, they filed this bill, 
18th May 1787, praying, that upon payment of the money really 
advanced, the defendant might be decreed to deliver up the bond 
to be cancelled, and might be reſtrained by injunction from pro- 
ceeding at law, and therein charged, that the legacy at the time 
of the ſale, was really worth, to a purchaſer, L. 741: 12: 8, cal- 
_ culating the life of Lady Litchfield to be worth 6x years purchaſe, 
and allowing the purchaſer 5 per cent. per annum, and compound 
intereſt for his money, therefore that the ſum of L. 300, was 
L. 441 : 12: 8 below the value. 5 8 
Mr Solicitor General, Mr Lloyd and Mr King for the plaintiffs, 
ſtated the caſe, and the general value of the life, and the ſums 
paid, to ſhow the inadequacy of the price given for it; they alſo 
inſiſted on the general rules of relieving perſons who treated in 


after the father's death; but in fact, no ſuch debt of L. goo fubG9a 


this 
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this way for their expectations, and who were held by the Court 
entitled to its interference : That, here, the firſt tranſaction was 
manifeſtly fraudulent and unconſcionable. 2aly, That the mo- 
ney bond, though after the death of the father, could not be con- 
ſidered as a confirmation, that in order to be fo, it ſhould be done 
freely, and not under the influence of the prior tranſaction. For 
this they cited Cheſterfield v. Janſſen, 2 Vezey, 125; Cole a- 
gainſt Gibbons, 3 Wms. 290, citing Curven againſt Milner, in the 
note on page 292. Norris againſt Rodd, 16th March 1279, where 
the plaintiff in confideration of L. 2000, ſold to defendant an an- 
nuity of L. 435 for the life of plaintiff, payable upon the death 
of his father, (aged 71 years,) if plaintiff and defendant ſhould 
_ ſurvive him. In October in ſame year the father died, and upon the 
firſt payment becoming due, defendant applied for it, and plaintiff 
not being able to pay it, obtained from plaintiff a mortgage of his 
eſtate in poſſeſſion and reverſion, it being chiefly his mother's 
for life, for L. 4212, (L. 4000 being for the L. 2000 really ad- 
vanced, and L. 212 for the half year's annuity due: In 1775), the 
| plaintiff filed his bill, and was relieved againſt the * bonds + 
and mortgage. 
| Mr Mansfield and Mr Scaife for the defendant | that from 
che ſecrecy neceſſary from the fear plaintiff had of his father s hear- 
ing of the plaintiff's deſign to fell the legacy, a larger price could 
not be ae for it : That it had been offered to ſeveral perſons, 


but no one had offered more. With reſpect to the value, the fums 


were calculated for certain intereſts, and with the contingency of 
the plaintiffs dying before their father. With reſpect to the . 
mation; if the confirmation in this caſe does not prevail, there ne- 
ver can be a confirmation. In Cheſterfield v. Janſſen, the tranſac- 
tion was held to be affirmed, and the caſes where it has not been fo, 
have been caſes of great diſtreſs ; and where the diſtreſs has conti- 
nued at the time of the confirmation. This was the caſe both in 
Currven againſt Milner, and in Norris again/t Rodd. 
Lord Chancellor. — This caſe lies in a narrow compaſs. The laintiff 


was a young man entitled to a legacy of L. 1000 upon the death of 


Lady Litchfield, who was 69 years of age. Ballard undertakes to 
fell the legacy, and pretends he took great pains fo to do; but it is 
in evidence, that he repreſented it as a very hazardous buſineſs. Then 
he buys it himſelf. This is alone ſufficient to ſet aſide the tranſaction. 
It is impoſſible at any rate, that the perſon employed to {ell can be per- 
mitted to buy. Even if this was done with the knowledge of the party 
ſelling, it could not be ſupported. That principle muſt prevail, even 
d 


7 ; 


= 


ift he had bought fairly, —he paid the money as advanced by the 
perſon who had purchaſed. The whole according to his own an- 
New was L. 310, of this L. 49 is denied. It 1s as ive a 
tranſaction as can be conceived. Then the conſideration of the 
þot-obit bond; then as to the ſubſequent bond being a confirmation, 
I am at a lok on what principle Courts have ſpoken of confirma- 
tions. If a gentleman of rank, fortune and honour, under age, in 
diſtreſs, or otherwiſe, gives a bond, and afterwards conceives that he 
has made a hard bargain, and knowing that the bond is bad, will 
give a new bond, that will maintain the poſſeſſion of the right of the 
holder of the bond, and this act ſhall be faid to be a confirmation, 
but not any act done under the influence of the former tranſaction, 
and the opinion that that bond is good, Here the bond was not 
given freely, but under the influence of the former tranſaction, I 
do not remember the caſe cited by Mr King, (Norris againſt Rodd), 
but it muſt have proceeded on the ſame ground with this. The con- 
firmation, from payment of intereſt, is of no avail, being ſtill un- 
der the ſame impreſſion. I am clearly of opinion the tranſaction 
muſt be ſet aſide, and the bond delivered up; the Maſter muſt take 
an account of what is due between — and the defendant 
: mult Pay coſts. 
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